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When Appellees wrote their former brief they

did not have Appellants' brief before them. They

therefore considered and discussed all of the issues

raised by the pleadings and evidence, but Appel-

lants have assumed an entirely different position to

the one taken by them on the trial, and now confess

that their attempt to forfeit Appellees' interest in

the mining claims is a nulity and they rely on the

contention that they did not sell Appellees' interest



in the mining claims to the Tjosevig-Kennecott Cop-

per Company. In the light of the conduct of Appel-

lants from the date of their contract with Appellees

until the entry of the decree in this cause, it seems

almost incredible that Appellants can be serious in

such a contention. It was agreed, orally, between

the parties, after the execution of the contract that

each party would endeavor to make a sale of the

property and that the legal title of both Appellants

and Appellees should remain in Appellants (Record

pp. 95, 96, 119, 447, 449, 450, 462). Thereafter the

Appellants sought to forfeit the Appellees' interest

in the mining claims and represented to tl^e witness

Rowe, as agent for the Copper Company, that they

had successfully divested the Appellees of their title,

and invested such interest in themselves by reason

of such forfeiture proceedings.

In their answer in this case, the Appellants

allege that their forfeiture proceedings resulted in

their acquisition of Appellees' interest, and their

contract with Rowe recites that they and Nils Tjose-

vig owned the entire title (Record p. 543). Chris-

tian Tjosevig, who at all times acted for the other

Appellants, represented to Rowe at the time of the

execution of the Rowe contract, and the contract

with the Copper Company, that Appellants were the

owners of the entire title excepting the portion

thereof owned by his brother, Nils Tjosevig.



In the face of the foregoing- facts, Appellants

have the brazen affrontery to claim, in a Court of

Equity, that they did not and did not intend to con-

vey to the Copper Company, the interest of the

Appellees.

Appellants claim, in their brief, page 16, that

the contract between Appellants and Appellees con-

veyed the interest therein described to Appellees and

therefore is tantamount to a deed, and further

claim that it was so treated by the parties. We
contend the instrument is not susceptible to such

a construction and was never so treated or consid-

ered by the parties. It is true the contract contains

the following language: **And in case the said

parties of the first part are unable to or refuse to

execute said deed as above, then and in that case,

this instrument shall be construed to be and it is

hereby agreed to be a conveyance." It is obvious

that the wording of the contract will admit of no

such construction as contended for by Appellants

as there is no evidence to show that Appellants

were unable to or refused to execute a deed to

Appellees. On the contrary, the evidence shows

that when the Appellees asked for a deed, the Ap-

pellants persuaded them not to insist upon a deed,

as they, the Appellants, could better handle and

sell the property if the legal title were left entirely

in their names (Record pp. 95, 96, 119, 447, 449, 450,



462). But even if the terms of the contract were

doubtful or uncertain, the Court will give it the

construction given it by the parties. 9 Cyc. 588, 18

Corpus Juris, Sec. 199, p. 256, and Sec. 218, p. 262

;

2 Page on Contracts, Sec. 1126.

It is also contended by Appellants, on pages 13,

14 and 15 of their brief, that there was no trust re-

lationship existing between the Appellants and Ap-

pellees, and that no such relationship is alleged

or proved. We wish to call the Court's attention

to paragraphs 4, 5 and 6 of the Amended and Sup-

plemental Complaint (Record pp. 18, 19, 20, 21,

22 and 23) wherein the contract is set out w extenso.

with the additional allegation of the performance of

the contract by the Appellees and an allegation of

the continuance of the trust relationship created

by the contract until the sale of the property. The

contract by its terms, coupled with the interpretation

given it by the parties, clearly shows the existence

of such trust relationship.

Appellants contend, on pjj. 22-44 of their brief,

that their contract with the Copper Company pro-

vided only for a sale of all of their right, title and

interest in the property, and that the deed subse-

quently issued by them, conveying the property to

the Copper Company, conveyed only their individual

interests in such property. It is manifest that such

a contention cannot be sustained for the following



reasons

:

1. Appellants held the legal title of Appellees'

interest in the property, and when Appellants con-

veyed all of their right, title and interest in the

property they also conveyed the legal title of Ap-

pellees, because the conveyance of all the Appellants'

title necessarily conveyed their cestui que trustants

title and the only way that Appellants could have

conveyed their title without also conveying the legal

title of Appellees would have been by excepting

Appellees' interest from such conveyance.

2. The contract of April 6, 1916, between Ap-

pellants and Nils Tjosevig and George Francis

Howe (Record 543-547), recites that the parties

of the first part granted an option to purchase *'all

of their right, title and interest in (which said

interest includes the whole) these certain mining

claims," etc. It will be observed that Nils Tjosevig

is not one of the parties to the contract of June 6,

1916 (Record pp. 549-556), he having made a sepa-

rate contract for the conveyance of his interest to

the Tjosevig-Kennecott Copper Company. It is

obvious, therefore, that if Nils Tjosevig had joined

with the Appellants in the contract of June 6, 1916,

the contract would have contained the same recital

with reference to the title as the Rowe contract

contained.

3. The contract of June 6, 1916, recites;



''That whereas the first parties are the owners of

undivided interests in certain mining lode claims,"

etc. (Record p. 549), and "it is understood and

agreed that the second party shall have the right

to enter upon said mining claims at any time after

the execution of these presents, for the purpose of

mining, developing and equipping said property

and operating the same as a going mine or mines,

and to sell and dispose of any ores so mined or

milled" (Record p. 553). In order to ascertain

what interest the Appellants had in the property

it is only necessary to refer to the decree In re

Tjosevig vs. Tjosevig. The recital in the contract

that Appellants are the owners of said interests

and the further recital that the Copper Company

is granted the right, by Appellants, to go into

possession of the property, and to operate and mine

the same, and to extract ores therefrom without

restriction, demonstrates conclusively that Apj^el-

lants granted more than would be granted by a mere

quit claim deed. The deed of Appellants and Mis

Tjosevig to the Copper Company (Record pp. 556-

558), not only conveys all of the grantor's interests,

but further grants to the grantee the right "to have

and to hold all and singular the said premises to-

gether with the appurtenances," etc. Such a deed

conveys and purports to convey the property and

the very terms of the deed show that it was in-



tended by the grantors to convey the property,

and it must therefore be construed as a deed of

conveyance, and not a mere deed of release of

Appellants' interests.

4. Appellants by their answer allege that they

had become the owners of the interest formerly

owned by the Appellees, and represented themselves

to the grantee to be such owners. Their conduct

from the time they instituted the forfeiture pro-

ceedings demonstrates conclusively that they con-

sidered themselves the owners of the Appellee in-

terests. Is it possible that they will now be heard

in a Court of Equity to say that they intended by

their contract with, and conveyance to the Copper

Company to contract to release and to quit-claim

only their individual interests in the property?

What became of the interest they were holding in

trust for the Appellees'?

Appellants in their brief cite many cases to

the effect that a quit-claim deed merely conveys the

interest of the grantor and such a conveyance does

not protect the purchaser against outstanding unre-

corded equities. While there is some difference of

opinion among the adjudicated cases as to the effect

of a quit-claim deed on the rights of the purchaser,

yet we think the weight of authority holds that a

grantee paying a valuable consideration to the grant-

ors will be protected against an outstanding unre-



corded equity of which the purchaser had no notice.

Appellants rely on Lindhlom vs. Bocks, 146 Federal,

660, wherein this Court said: "It is the general

rule that the grantee in a quit claim deed is a pur-

chaser with notice and that he takes only the inter-

est of his grantor in the premises." In that case,

however, the jury found that the Appellants' gi'ant-

ors had no title to the property and therefore could

convey none. If a person accepts a quit claim deed

from one who has no title or possession he may

purchase subject to an outstanding equity in a

person in possession. This Court did not hold, in

Lindhlom vs. Rocks, supra, that the grantee of a

quit-claim deed would never be protected against

outstanding equities, but merely stated a general

rule applicable to the facts in that particular case.

But this Court, in Wise vs. Watts, 239 Federal, 207,

held that if the wording of the quit-claim deed,

coupled with the surrounding circumstances, indi-

cated an intention on the part of the grantor to

convey title, although he may have used the terms

''quit claims all of his interest," nevertheless such

a deed would convey after acquired title. And the

Court, among other things, said:

*'It almost goes without saying that the

paramount object in the construction of a deed
is to give effect to the intention of the parties

to it. Authorities to that effect might readily

be cited by the hundreds, but it is needless to

consume space for that purpose. Such inten-



tion, of course, is to be gathered from a con-

sideration of the entire instrument, read in the

light of the facts and circmnstances under
which it was executed."
In the case last cited, the Court discusses ex-

haustively the force and effect of a deed wherein

the grantor uses the words "quit claims all of his

interest," and the Court concludes that the entire

instriunent must be considered, and the circum-

stances surrounding the execution of the same, in

order to determine its full force and effect. The

Court cites many authorities, including the Supieme

Court of the United States, to sustain that doctrine.

It will be observed that the conveying clauses of the

deed under consideration m re. Wise vs. Watts,

supra, are substantially the same as the deed from

Appellants to the Copper Company (Record 556-

558).

In re. Pring vs. Swarm, 157 N. W. 734, at p.

737, the Court said:

"But it is also held that this principle is

applicable only to a quit-claim deed in the strict

and proper sense of that species of conveyance,
and that if the deed bears upon its face evi-

dence that the grantor intended to convey and
the grantee expected to become vested with an
estate of a particular description of quality,

and that the bargain had proceeded ui3on such
footing between the parties, then although it

may not contain covenants of title, still the legal

operation and effect of the instrument will be
as binding upon the grantor and those claiming
under him with respect to the estate thus de-
scribed as if a formal covenant to that effect
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had been inserted; at least so far as to estop

them from ever afterwards denying that he was
seized of the particular estate at the time of

the conveyance. 1 Warvelle on Vendors, Sec-

tion 403 ; Van Rensselaer vs. Kearney, 11 How-
ard, 297, 13 L. Ed. 703; Hegensick vs. Castor,

53 Neb. 495, 73 N. W. 932."

There are instances where Courts will refrain

if possible from enforcing the rule of estoppel

against a party, where his innocent mistake may

result to his serious detriment, but the Courts

unhesitatingly apply the rule of estoppel against

a party who intentionally misleads another with

reference to his title, and subsequently attempts to

profit by the other party's innocent reliance on his

misrepresentation. It seems impossible to imagine

a case where the rule of estoppel can be more

equitably applied than it can be in this case.

In construing any written instrument the Court

will endeavor to ascertain from all the terms of the

instrument the intention of the parties to the same

and the Court will also consider the surrounding

circumstances attending the execution of the instru-

ment in ascertaining such intention. Such rule is

applied by the couits in the construction of any

deed of conveyance. The use, by the grantor, of

certain words in a deed does not necessarily de-

termine the character of the instrument or the

interest or estate which the grantor intends to

convey.
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''It has been determined that only such
title or interest as the grantor possesses at the

time of giving a quit claim deed will pass
thereby. But the fact that a deed purports to

convey the grantor's interest is not conclusive

of an intention to convey only that interest.

The intention to be gathered from the whole
instriunent must prevail. Conversely, the use
of the words 'bargain and sell' does not con-
clusively imply that the grantor is absolute
owner and a deed may still be merely a quit-

claim."

18 Corpus Juris, Sec. 299, pp. 314-15.

Wise vs. Watts, 239, Fed. 207.

Plummer vs. Gould, 92 Mich. 1, 52 North-

western 146.

"The use of the word 'quit-claim ' will not of
itself restrict a conveyance of the land itseli

if this is intended as indicated by other lan-
guage employed in the instrument."

Garrett vs. Christopher, 74 Tex. 453; 12th

S. W. 67.

Tram Lumber Co. vs. Hancock, 70 Tex. 314;

7 S. W. 724.

Richardson vs. Levi, 61 Tex. 359; 3 S. W. 444.

"Whether a deed is a quit-claim depends
largely upon the words used but it may be
inferred not only from the terms of the deed
but from the adequacy of the price given and
other circumstances showing the purpose of
the instrument; and it is not to be determined
by the mere omission of the covenant of general
warranty of title."

13 Cyc, 525.

Devlin, in his exhaustive work on "Real Estate
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and Deeds," Third Ed., Vol. II, Sec. 669a, in the

course of a consideration of the extreme rules adopt-

ed by the courts in reference to quit-claim deeds,

uses the following language:

"It might, perhaps, as a question of evi-

dence on the issue of notice be conceded that a

party should be permitted to show that one of

the reasons why the grantee took a quit-claim

deed was because both he and the grantor were
aware of a prior conveyance or a defect in the

title. But, as we have stated, we can see no
reason for the doctrine that a quit-claim deed
should of itself, aside from any other suspicious

circmnstance, be sufficient to deprive its owner
of occupying the character of a bona fide pur-
chaser."

The same author, in the same volume, in Sec-

tion 673, uses the following language

:

"We think it is unreasonable to deprive
a purchaser under a quit-claim deed of the

benefits of the registry laws. A conveyance of

this character is sufficient to convey all the title

the grantor possesses at the time of its execu-
tion. If he has already executed a prior convey-
ance a subsequent grantee, whether by a quit-

claim deed or a deed conveying every covenant,
can acquire no title unless it be by virtue of
some principle of estoppel or by force of some
positive provision of the statute relative to
registration.

'

'

The rule that a purchaser for value under a

quit-claim deed is not protected against outstanding

unrecorded equities would be an exceedingly danger-

ous rule to establish in Alaska, or in any other sec-

tion of the United States where most of the con-
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veyances deal with and convey interests in mining

properties. Few of the mining claims now held in

the territory of Alaska have been patented. Legal

title, therefore, to such unpatented claims, remains

in the United States, consequently the owner of the

claims cannot warrant the title, as he does not know

whether the grantee or any subsequent grantee will

ever procure the legal title from the United States.

We submit that the common practice in Alaska

is to convey unpatented mining property by what

are usually styled ** quit-claim" deeds.

But, as we have heretofore contended, it is im-

material in the determination of this case which

rule is invoked, for the contract between Appellants

and the Copper Company provides for a conveyance

of the property itself and the deed executed by the ap-

pellants and Nils Tjosevig pursuant to that contract

and a similar contract between Nils Tjosevig and the

Copper Company conveys to the Copper Company

not only the interest of the grantors but actually

conveys the property, for the instrimient conveys to

the grantee

**all the dii)s, spurs, angles, and also all the
metalg, ores, gold, silver, quartz rock, copper
and mineral earth therein; and all the rights,

privileges and franchises thereto incident ap-
pendant and appurtenant or therewith usually
had and enjoyed, and also all and singular the
tenements, hereditaments and appurtenances
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thereunto belonging, or in any wise appertain-

ing, and the rents, issues and profits thereof ; and
also all the estate, right, title, interest, property
possession, claim and demand, whatsoeve]', as

well in law as in equity, of the said parties

of the first part of, in or to the said premises
and every part and parcel thereof; with the

appurtenances. To have and to hold all and
singular the said premises, together with the

appurtenances and privileges thereunto incident

unto the said party of the second part, its suc-

cessors and assigns forever." (Record p. 48.")

Wise vs. Watts, 239 Fed. 207.

It is contended by the Appellants that if the

purchaser wished to obtain the title of Appellees, it

should have been willing to increase the purchase

price, but we submit that the record in this case

discloses the fact that the purchaser believed it was

paying; ample consideration for the complete title,

which it was informed by the Appellants it obtained

from them. The Bowe contract provided for a

consideration of $150,000.00 in money and 5% of the

corporate stock of a corporation to be organized

to take over the title; that contract, it is admitted,

provided for the conveyance to the grantee of the

entire title to the mining claims. The contract of

June 6, 1916, provided for the payment of $175,000

in money and Appellants were to receive undei'

that contract 5% of the capital stock of that corpo-

ration. It is evident, therefore, not only from the

representations made to the Copper Company by

the Appellants, but from the consideration to be
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paid under its contract with the Appellants, that

it believed it was receiving the entire title to the

mining claims. As before stated, the contract also

provided that the grantee should take immediate

possession of the mining claims and remove the

minerals therefrom without restriction.

It is insisted by the Ap]3ellants that the reason

why the Appellants received a greater consideration

for their interest in the mining claims than did

Nils Tjosevig was because they, by their contract,

included other claims in which Appellees had no

interest, to-wit: The contact lode and consolidated

placer claims. We contend that the reason why

Appellants received a greater consideration than

Nils Tjosevig was because they conveyed not only

their own interest, but the interests of Appellees,

Brown and Lyons, Dgarf and Garwood, Hazelet,

Ekemo and Holman. This explanation of the dif-

ference in the consideration paid Nils Tjosevig and

the Appellants by the grantee is borne out by the

testimony of Seagraves and the findings of the trial

court, to the effect that the contact lode claim was

valueless and the consolidated placer claim was

valueless as a mining claim. (Record pp. 502, 504,

647 and 648.) A further reason for the Appellants

receiving a much greater consideration than Nils

Tjosevig was that the Dagny Marie and the New
York lode claims were owned by the Appellant, Eli
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Tjosevig, and Nils Tjosevig had no interest therein;

the Appellees, however, owning 71/2% of each of

said claims.

It is claimed by Appellants in their brief (pp.

50 and 51) that the grantee was not an innocent

purchaser because the witness Rowe, representing

the grantee, had knowledge of the defective for-

feiture proceedings prosecuted by the Appellants

against Appellees and others. But Rowe testified

(pp. 129-138) that he was informed by Christian

Tjosevig at and prior to the time of the contract

of June 6, 1916, that these Appellees had no interest

whatever in the mining claims. Appellees made no

record of their interest in the mining claims; they

refrained from placing their contract on record at

the request of Appellants. What information con-

cerning their equitable interest could the grantee

have ascertained from an examination of the records

or the forfeiture proceedings? But, even if it be

admitted that the grantee was not an innocent pur-

chaser, how can that fact militate against the rights

of Appellees to pursue the fund received by ApjDel-

lants for Appellees' interest in the mining claims

in the light of the evidence and the findings of the

Court that Appellants intended, and actually did,

convey the interest of Ajipellees in the mining

claims to the grantee?

Bose vs. Taylor, 44 S. W. 326,
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2 Perry on Trusts, 3rd ed., Sec. 35.

The evidence shows and the Court found that

the legal title of Appellees was left in the Appel-

lants, at the latters' request, to enable them to sell

and convey the mining properties and thereafter

account to Appellee for their interest in the i)ro-

ceeds of such sale. (Record pp. 95-96, 119, 447-449,

460-462.)

It is contended by Appellants that the trial

court erred in holding that AjDi^ellees were entitled

to 71/2% of the entire sum received by Appellants,

but that contention is completely answered by the

opinion of the trial judge (Record pp. 622-657).

The same matter is also fully discussed in the for-

mer brief of Appellees.

Appellants also claim that only half of the pur-

chase price has been paid by the grantee. In the light

of the record which discloses the fact that the stock

of the grantee is now practically valueless, such

contention does not deserve serious consideration.

Such stock would have, however, been delivered to

Appellants long prior to the trial of this cause were

it not for their false and fraudulent representations

to the grantee concerning their title. The I'efusal

on the part of the grantee, however, to deliver the

stock to Appellants was not on account of any claim

of Appellees to an interest in the property, but on

account of a suit which was instituted against Ap-
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pellants by one Holman to quiet title to certain

interest which he claimed in the properties (Record

pp. 147-149).

We respectfully submit that the judgment of

the trial court should be modified and affirmed as

suggested in Appellees' former brief.
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